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Record References
For clarity, the parties to this appeal will be called:
Appellant Weingarten Realty Management Co. - "WEINGARTEN MANAGEMENT";
Appellant Scottsdale Insurance Company - "SCOTTSDALE"; and
Appellee Liberty Mutual Fire Insurance Company - "LMFIC".
An example of citations in this brief to the record are as follows:

1.

Citation to the record: CR# (page) (e.g., CR 1-3)
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NO. 14-09-00860-CV

IN THE COURT OF APPEALS
FOR THE FOURTEENTH DISTRICT OF TEXAS

WEINGARTEN REALTY MANAGEMENT CO.
AND SCOTTSDALE INSURANCE COMPANY

v.
LIBERTY MUTUAL FIRE INSURANCE COMPANY

ISSUES PRESENTED
1.

Did the trial court err in considering extrinsic evidence to determine
Weingarten Realty Management Co. was not an insured under Liberty
Mutual Fire Insurance Company's policy of insurance?

2.

Is Liberty Mutual Fire Insurance Company estopped from contesting
Weingarten Realty Management Co.'s status as a "lessor"?

3.

If Weingarten Realty Management Company was entitled to a defense

under Liberty Mutual Fire Insurance Company's policy, does Scottsdale
Insurance Company have subrogation rights against Liberty Mutual Fire
Insurance Company?
4.

If Weingarten Realty Management Company was entitled to a defense

under Liberty Mutual Fire Insurance Company's policy, are Scottsdale
Insurance Company and Weingarten Realty Management Co. entitled to
recover pre-tender defense costs?
5.

If Weingarten Realty Management Company was entitled to a defense

under Liberty Mutual Fire Insurance Company's policy, is Weingarten
Realty Management Company entitled to recover attorneys' fees from
Liberty Mutual Fire Insurance Company for this claim?

1
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STATEMENT OF FACTS
This case involves an insurance coverage dispute arising from an
underlying lawsuit styled Connie Johnson, et ux. vs.

Weingarten Realty

Management Co., Cause No. 2002-46187 in the 190th Judical District Court of
Harris County, Texas (hereinafter referred to as the "Underlying Lawsuit").
Connie Johnson ("Johnson"), an employee of Norstan Apparel Shops, Inc. d/b/a
Fashion Cents ("Nors tan"), was allegedly assaulted on February 3, 2001 by an
assailant who entered the store where Johnson worked after business hours.
The premises, located at 4439 West Fuqua, Houston, Harris County, Texas,
were leased by Norstan from Weingarten Realty Investors pursuant to a lease
agreement dated April 13, 2000. 1

Weingarten Realty Investors ("WR!") is

designated in the lease as the "Landlord." 2

Pursuant to the lease agreement,

Norstan was to procure a commercial general liability insurance policy naming the
landlord as an additional insured." 3
Per the lease agreement, Norstad did procure a commercial general liability
insurance policy for the premise in question through LMFIC. 4 The LMFIC policy
also contained an endorsement naming "All lessors of the premises leased to
[Norstad]" as additional insureds under the policy. 5 "Lessor" is synonymous with

1

See lease agreement between Norstad and WRI (CR 455-480)
CR455
3
CR465
4
CR496 - 543
5
CR499

2

2

"Landlord". 6 Therefore, as was required under the lease agreement, the landlord,
WRI, was insured under the LMFIC policy.
Johnson

sued

WEINGARTEN

REALTY

MANAGEMENT

COMPANY

("WEINGARTEN MANAGEMENT") in the Underlying Lawsuit in November of
2002. 7

WEINGARTEN MANAGEMENT was the management company for the

property in question and a separate and distinct entity from WRI. 8 Although false,
Johnson alleged in the Underlying Lawsuit that WEINGARTEN MANAGEMENT
owned the premises and leased the premises to Norstad. The premises were in fact
owned and leased to Norstad by WRI

9

SCOTTSDALE INSURANCE COMPANY

("SCOTTSDALE") defended WEINGARTEN MANAGEMENT in the Underlying Suit
pursuant to a commercial general liability policy it issued in which WEINGARTEN
MANAGEMENT was the named insured.
During the pendency of the underlying litigation, Johnson amended her
petition seven times, each time alleging that WEINGARTEN MANAGEMENT was the
owner of the premises. Though the allegation was clearly not true, WEINGARTEN
MANAGEMENT did not challenge it. Four years after the accident, and nearly two
and one-half years after being sued, and just weeks before trial was to begin,
WEINGARTEN MANAGEMENT had the novel idea to try and claim it was entitled to
a defense in the Underlying Lawsuit as a "lessor" under the LMFIC policy and
6

Black's Law Dictionary (6th Ed.): "Lessor: He who grants a lease. One who rents real property to another.
In the case ofreal estate, the lessor is also known as the landlord."
7
See Johnson's Original Petition (CR 227)
8
CR 552
9
See Section 25.04 of the lease agreement which sets forth: "The term 'landlord' shall mean only the
owner." (CR 474)
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additional insured endorsement (a policy to which it was a complete stranger). It
did so knowing full well it was not an insured under the LMFIC policy and
knowing

the

Underlying

Plaintiff

erroneously

alleged

WEINGARTEN

MANAGEMENT owned the premises. Consequently, on March 2, 2005, just weeks
before trial was set to begin, WEINGARTEN MANAGEMENT sent a letter to LMFIC
demanding a defense for WEINGARTEN MANAGEMENT under the LMFIC policy. 10
As the policy did not provide coverage for WEINGARTEN MANAGEMENT,
LMFIC

denied

WEINGARTEN

MANAGEMENT'S

demand

for

a

defense.

SCOTTSDALE, as WEINGARTEN MANAGEMENT'S primary insurance carrier,
continued to defend the claims against its insured. After trial of the Underlying
Lawsuit in which WEINGARTEN MANAGEMENT was found by a jury to have no
liability to Johnson, WEINGARTEN MANAGEMENT, undeterred in its quest to obtain
benefits under an insurance policy that did not insure it, filed this suit against
LMFIC, seeking to recover all of the defense costs it and its insurer incurred in the
Underlying Suit, including over $100,000 incurred prior to its demand for a
defense from LMFIC.

SUMMARY OF THE ARGUMENT
SCOTTSDALE and WEINGARTEN MANAGEMENT'S only claim against
LMFIC herein is for breach of contract. All of the relief they seek is predicated
upon LMFIC breaching a contract with WEINGARTEN MANAGEMENT when it
refused to provide a defense in the Underlying Suit. The fundamental flaw with
10

CR 674-675
4

Appellants' claim, however, is the fact that LMFIC did not have a contract with
WEINGARTEN MANAGEMENT.

WEINGARTEN MANAGEMENT

was not an insured

under the LMFIC insurance policy.
Since WEINGARTEN MANAGEMENT was not, and never could have been,
insured under the LMFIC policy, LMFIC did not owe it a duty to defend.
Appellants devote a significant portion of their brief to a discussion of the eightcomer doctrine in Texas. Appellants argue that under the eight-corner doctrine,
since the Underlying Plaintiff alleged WEINGARTEN MANAGEMENT owned and
leased the premises (even though the allegations were clearly false), WEINGARTEN
MANAGEMENT

attained insured status under the LMFIC policy for the purposes of

the duty to defend. Plaintiffs' reliance on the eight-corner doctrine is misplaced.
The eight-corner doctrine is the test to determine whether an insurer owes a duty
to an insured to provide a defense. It cannot be used to create coverage for
someone who is not insured under an insurance policy just because of false
allegations made by the damage suit plaintiff. 11 The status of insured is to be
determined by the true facts, not false, fraudulent or otherwise incorrect facts that
might be alleged by a personal injury claimant. 12
Even if the eight-corner doctrine is applicable to the determination of the
duty to defend, under an exception to the eight-corner doctrine recognized by the
Texas Supreme Court in Guide One Ins. Co. v. Fielder Rd. Baptist Church, it is

11
12

Blue Ridge Ins. Co. v. Hanover Insurance Company, 748 F.Supp. 470, 473 (N.D. Tex. 1990).
Id.

5

permissible to consider extrinsic evidence that goes solely to a fundamental issue
of coverage which does not overlap with the merits of or engage in the truth or
falsity of or any facts alleged in the underlying case. 13

In finding WEINGARTEN

MANAGEMENT was not insured under the LMFIC policy, the Trial Court
concluded, correctly, that the Underlying Plaintiff's allegation that WEINGARTEN
MANAGEMENT leased the premises, as opposed to being the owner of the
premises, was extraneous and had no bearing on or significance to the merits of
the Underlying Lawsuit. As that allegation went solely to a fundamental issue of
coverage, therefore, the Trial Court properly considered extrinsic evidence to
determine that WEINGARTEN MANAGEMENT was not a "lessor" and was not
entitled to a defense under the LMFIC policy.
Regardless of whether LMFIC owed a duty to defend WEINGARTEN
MANAGEMENT in the Underlying Suit, SCOTTSDALE'S claim is barred by the Texas
Supreme Court's decision in Mid-Continent Insurance Company v. Liberty Mutual
Insurance Company. 14

As SCOTTSDALE was WEINGARTEN MANAGEMENT'S

primary insurance carrier, when it paid for WEINGARTEN MANAGEMENT'S
defense, it was merely paying a debt for which it was primarily liable. As such,
SCOTTSDALE cannot satisfy the subrogation requirement that it paid a debt for
which another was primarily liable.

Even if it is assumed that LMFIC was

concurrently liable for WEINGARTEN MANAGEMENT's defense and indemnity,

13
14

Guide One Ins. Co. v. Fielder Rd. Baptist Church, 197 S.W.3d 305, 309 (Tex. 2006).
Mid-Continent Insurance Company v. Liberty Mutual Insurance Company, 236 S.W.3d 765 (Tex. 2007).

6
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Mid-Continent holds that the doctrine of subrogation is inapplicable if the effect of
the respective policies is to establish equal liability.

If LMFIC did owe a duty to WEINGARTEN MANAGEMENT to defend it in
Underlying Lawsuit, its duty could not have begun until it was put on notice that
WEINGARTEN MANAGEMENT expected a defense under the policy.

Further,

neither SCOTTSDALE nor WEINGARTEN MANAGEMENT are entitled to recover any
attorneys' fees incurred in prosecuting their claims herein against LMFIC. The
only basis set forth by Appellants for their entitlement to attorneys' fees is §38.001
of the Texas Civil Practice and Remedies Code which allows a party to recover
attorneys' fees if the claim is one based on a contract. LMFIC did not have any
contract with either Appellant herein.

ARGUMENT AND AUTHORITIES
ISSUE

1:

THE TRIAL COURT PROPERLY CONSIDERED EXTRINSIC EVIDENCE TO
DETERMINE THAT WEINGARTEN REALTY MANAGEMENT COMPANY WAS NOT
AN INSURED UNDER LIBERTY MUTUAL FIRE INSURANCE COMPANY'S POLICY
AND WAS NOT OWED A DEFENSE BY LIBERTY MUTUAL FIRE INSURANCE
COMPANY IN THE UNDERLYING SUIT

A.

EIGHT-CORNERS DOCTRINE IS NOT APPLICABLE TO THE DETERMINATION
OF A PARTY'S STATUS AS AN "INSURED" UNDER AN INSURANCE POLICY
In determining an insurer's duty to defend an insured against claims, Texas

courts apply the eight-corners doctrine, under which a court generally looks only
to the pleadings and the insurance policy to determine whether a duty to defend

7
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.
d exists.
. 15
the msure
WEINGARTEN

Johnson, the Plaintiff in the Underlying Suit, sued

MANAGEMENT,

erroneously

alleging

that

WEINGARTEN

MANAGEMENT owned the premises in question and leased the premises to
Norstan. During the course of the underlying litigation, Johnson amended her
petition seven times, each time alleging that WEINGARTEN MANAGEMENT owned
the

premises. 16

Though the

allegations were

incorrect,

MANAGEMENT never attempted to set the record straight.

WEINGARTEN
WEINGARTEN

MANAGEMENT tendered the claims against it to SCOTTSDALE, its insurance carrier,
for defense and indemnity.

SCOTTSDALE fully defended WEINGARTEN

MANAGEMENT subject to the self-insured retention provisions contained in its
policy.
The LMFIC insurance policy in question named Norstan as the named
insured and contained an endorsement which named the lessor of the premises as
an additional insured. 17 WRl, the true owner and lessor of the premises, and an
omnibus insured under the LMFIC policy, was never sued. WEINGARTEN
MANAGEMENT, the property manager of the premises, was sued as the only
defendant. When the underlying event occurred in February of 2001, and when
WEINGARTEN MANAGEMENT was sued in November of 2002, WEINGARTEN
MANAGEMENT did not notify LMFIC of the claim nor make any demand upon
LMFIC as an insured.

Logically, it submitted the claim to its own earner,

15

National Union Fire Ins. Co. v. Merchants Fast Motor Lines, Inc., 939 S.W.2d 139, 141 (Tex. 1997).
See Plaintiffs Petitions in the Underlying Suit (CR 31-42; CR 227-325)
17
CR469.
16

8

,::-_-:----

SCOTTSDALE, which defended WEINGARTEN MANAGEMENT in the Underlying
Suit. Four years after the incident, and after spending over $100,000 in defense
costs, WEINGARTEN MANAGEMENT for the first time contended it was also entitled
to a defense from LMFIC in the Underlying Suit because it somehow attained
insured status under the LMFIC policy as a result of the underlying Plaintiff's
false allegations, which it failed to challenge.
Appellants have cited for this Court two cases which they contend limit the
inquiry by an insurer of a party's insured status under a policy to the policy itself
and the facts plead in the petition. Both cases, however, are easily distinguishable
from this case as in each case the party seeking a defense was potentially insured
under the policy in question. When there is potentially a claim under the petition
within the coverage of the policy, the general rule is that an insurer is obligated to
defend. 18 This duty arises regardless of the truth or falsity of allegations in the
. .

pet1t10n.

19

In Liberty Mutual v. Graham, the issue was whether Liberty Mutual owed a
duty to defend Graham, who was involved in an accident, as a permissive user
under its policy insuring the automobile. 20 The Liberty Mutual policy covered the
vehicle in question and provided coverage for permissive users of that vehicle. 21
The Plaintiffs petition contained allegations inferring Graham was operating the

Hayden Newport Chem. Corp. v. S. Gen. Ins. Co., 387 S.W.2d22, 26 (Tex. 1965).
Guide One Ins. Co. v. Fielder Rd. Baptist Church, 197 S.W.3d 305, 308 (Tex. 2006)
20
See generally, Liberty Mutual v. Graham, 473 F.3d 596 (5'h Cir. 2006).
21
Id at 598.
18

19

9
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vehicle in question with perrnission. 22 In dispute was whether extrinsic evidence
could be considered to establish that Graham was not operating the vehicle with
permission. 23 Consistent with the policies outlined above, without regard to the
truth or falsity of the facts alleged in the plaintiffs petition, there was a potential
for coverage of the claims against Graham under the Liberty Mutual policy and
Liberty Mutual was obligated to defend.
In AccuFleet, Inc. v. Hartford Fire Ins. Co. the issue was whether
Continental Airlines was entitled to a defense as an insured under Hartford's
policy issued to AccuFleet. 24 AccuFleet entered into a services contract with
Continental Airlines that required AccuFleet to name Continental Airlines as an
additional insured on its insurance policies. 25 The Hartford policy contained an
endorsement that provided in pertinent part:
Any person or organization whom you are required by contract to
name as additional insured is an "insured" for LIABILITY
COVERAGE but only to the extent that person or organization
qualifies as a "insured" under the WHO IS AN INSURED provision
of Section II - LIABILITY COVERAGE. 26
Section II, subsection A(l) of the policy entitled "WHO IS AN INSURED"
defined "insured as follows:
a. You for an covered "auto"
b. Anyone else while using with your permission a covered "auto" you
own, hire or borrow; and
22

Id at 602.
Id at 598-599.
24
AccuF/eet, Inc. v. Hartford Fire Insurance Company, --- S.W.3d---, 2009 WL 2961351(Tex.App.Houston [I" Dist] 2009).
25
Id at*!.
26
Id at *4.
23

10
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c. Anyone liable for the conduct of an "insured" described above, but only
to the extent of that liability. 27
The underlying accident occurred when a ground tug transporting luggage
and driven by a Continental Airlines employee rear-ended an AccuFleet vehicle
stopped at a stop sign on the tarmac at Newark International Airport. Gonzolo
Escobar ("Escobar"), an AccuF!eet employee, was a passenger in the AccuFleet
vehicle and sued both AccuFleet and Continental Airlines for personal injuries
alleging negligence by both the AccuFleet employee driving the vehicle he was
riding in and the Continental Airlines employee driving the ground tug. 28
Continental Airlines made a demand on Hartford for defense and indemnity
which was denied.

The trial court found that the claims against Continental

Airlines were not insured under the Hartford policy and, therefore, no duty to
defend arose. The Court of Appeals affirmed. 29

As Continental Airlines was

potentially covered under the Hartford policy, the courts focused on the language
of the policy and the claims made in the petition to determine whether Escobar's
against Continental Airlines were covered.

Since Continental Airlines did not

meet the definition of an "insured" based on the Plaintiffs allegations, Hartford
did not owe it a defense. 30
above.

This is again consistent with the policies outlined

As Continental Airlines was potentially covered as an additional insured

under the policy in question, if Escobar's petition made allegations bringing

27

Id.
Id. at *4.
29
Id. at *5.
30
Id. at *4-*5.
28

11
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Continental Airlines within the definition of "insured", presumably the courts
would have found Hartford owed a defense to Continental Airlines, even if those
allegations were false. 31
In the present case there was absolutely no potential for coverage under the
LMFIC policy of the claims against WEINGARTEN MANAGEMENT in the
Underlying Suit. WEINGARTEN MANAGEMENT was not, and never could have
been, an insured under the LMFIC policy. The only insureds under the LMFIC
policy were Norstad and WRI. Appellants have not produced any evidence that
WEINGARTEN MANAGEMENT was an insured under the LMFIC policy because the
plain fact is it was not.
The purpose of the eight-comers doctrine is to preclude an insurer from
refusing to defend an insured on the basis that the claimant's case lacks merit. 32
As the United States District Court for the Northern District of Texas, Fort Worth
Division set forth in Blue Ridge Ins. Co., cases such as those relied upon by
Apellant:
assume as a predicate for application of the [eight-comers doctrine]
that the person claiming a right to a defense is an insured. [The]
case authorities do not mean that a person who is not an insured
under an insurance policy is to be treated as one for defense
purposes just because of false allegations made by the damage suit
31

Curiously, while appellant cites AccuF/eet for the proposition that the Eight-Comers Doctrine applies to

the determination of a party's status as "insured", it is clear that the AccuFleet court considered evidence

outside of the petition and the insurance policy in ascertaining Continental Airlines' insured status under
the Hartford policy. Specifically, in determining whether Continental Airlines potentially qualified as an
insured under the additional insured endorsement, the court had to consider the contract between AccuFleet
and Continental Airlines to determine whether it required Continental Airlines to be named as an insured.
Id. at *4.
32
Tri-Coastal Contractors, Inc. v. Hartford Underwriters Insurance, 981 S.W.2d 861, 863 (Tex.App.Houston [1 ''Dist] 1998).

12
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plaintiff. The status of "insured" is to be determined by the true
facts, not false, fraudulent or otherwise incorrect facts that might be
alleged by a personal injury claimant. 33
The duty to defend is a contractual duty arising from and defined by the
language of the contract (the insurance policy) between the insurer and the
insured. 34 It follows logically, therefore, that if there is no contract between an
insurer and a party demanding a defense, no duty to defend can exist because there
is no contractual relationship. If the eight-comers doctrine were to be applied as
WEINGARTEN MANAGEMENT and SCOTTSDALE contend it should be, it would
yield bizarre scenarios which can be illustrated by examining Appellant's claims
herein.
Appellants contend that the LMFIC policy is primary over the SCOTTSDALE
policy with respect to paying for the defense of WEINGARTEN MANAGEMENT in
the Underlying Suit. While this issue will be addressed in detail in the following
section, a brief discussion at this point is illustrative of the flaw in applying the
eight-comers doctrine to create insured status for a stranger to an insurance policy.
When two insurance carriers provide primary layers of insurance, you must look at
the "other insurance" language of the respective polices to determine the carriers'
obligations. It is necessary, in other words, to look beyond the eight-comers.
If the Court were truly confined to looking within the eight-comers to

determine whether WEINGARTEN MANAGEMENT was owed a defense under the

33

Blue Ridge Ins. Co., 748 F.Supp at 473.
See Whatley v. City of Dallas, 758 S.W2d 301, 304 (Tex.App.-Dallas 1988). See also Guideone Elite
Insurance Company v. Fielder Road Baptist Church, 197 S.W.3d 305, 310 (Tex. 2006).
34
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LMFIC policy, when the Court looked beyond the eight-corners to determine
which carrier's policy was primary, the Court would discover that WEINGARTEN
MANAGEMENT was not insured at all under the LMFIC policy. Despite having
already determined WEINGARTEN MANAGEMENT was entitled to a defense, the
LMFIC policy could not be considered to be primary or excess co-msurance
because the policy did not insure WEINGARTEN MANAGEMENT at all.
Similar problems would arise when trying to determine whether an award
of attorney fees under §38.001 of the Texas Civil Practice and Remedies was
proper in an action such as this against an insurer by a non-insured for breach of
contract. How can there be an award for attorney's fees under a contract, when
there is no contract between the parties?
Clearly the eight-corners doctrine cannot be used to create a duty to defend
a stranger to an insurance policy when no possibility for coverage could exist.
Doing so would not further any purpose of the eight-corners doctrine. As the
Court stated in Blue Ridge Ins. Co., the status of "insured" must be determined by
the true facts, not false facts alleged by the personal injury Plaintiff. 35 Once it has
been determined that a party is an insured or potentially insured under a policy,
then the eight-comers doctrine is applied to determine whether that insured is
entitled to a defense from the carrier.

This application of the eight-corners

doctrine carries out its intended purpose and eliminates the potential for
inconsistent results and impossible coverage determinations.
35

Blue Ridge Ins. Co., 748 F.Supp at 473.

14
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Under the true facts, WRI was the lessor of the premise to Norstan, not
WEINGARTEN MANAGEMENT.

WEINGARTEN MANAGEMENT, therefore, was not

insured under the LMFIC insurance policy issued to Norstan, regardless of the
Underlying Plaintiffs false allegations. Since WEINGARTEN MANAGEMENT was
not an insured under that policy, LMFIC did not have a duty to defend
WEINGARTEN MANAGEMENT in the Underlying Suit.
EVEN IF THE EIGHT-CORNERS DOCTRINE DOES APPLY TO THE
DETERMINATION OF A PARTY'S STATUS AS "INSURED", THE TRIAL
COURT PROPERLY CONSIDERED EXTRINSIC EVIDENCE TO DETERMINE
THAT WEINGARTEN REALTY MANAGEMENT CO. WAS NOT A "LESSOR"
AND WAS NOT INSURED UNDER THE LIBERTY INSURANCE POLICY

B.

1. GuideOne Exception to the Eight-Corners Doctrine
Under an exception to the Eight Corner's Doctrine recognized by the Texas
Supreme Court in GuideOne, it is permissible to consider extrinsic evidence that
goes solely to a fundamental issue of coverage which does not overlap with the
merits of or engage in the truth or falsity of or any facts alleged in the underlying
case. 36

In finding WEINGARTEN MANAGEMENT was not insured under the

LMFIC policy, the trial court concluded that the underlying plaintiffs allegation
that WEINGARTEN MANAGEMENT leased the premises, as opposed to being the
owner of the premises, was extraneous and had no bearing on or significance to
the merits of the underlying lawsuit.

As that allegation went solely to a

fundamental issue of coverage, therefore, the trial court properly considered

36

Id at 309.
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extrinsic evidence to determine that WEINGARTEN MANAGEMENT was not a
"lessor."

Appellants attack the trial court's judgment on the grounds the trial court
improperly included a materiality requirement into the test which was not
recognized by the GuideOne court. In other words, Appellants argue that if any
facts alleged in the underlying petition are contradicted, as opposed to only
material facts, that the exception cannot apply and extrinsic evidence cannot be
considered. Appellants argument, however, is unfounded. In discussing other
courts which have applied the exception being recognized, the GuideOne Court
cites Allan D. Windt, Insurance Claims and Disputes, which in turn cites cases
recognizing that an insurer may use extrinsic evidence to explain or refute factual
allegations which are immaterial or extraneous to the merits of the third-party's

claim, but relate solely to the fundamental issue of coverage. 37
Further, when the exception is broken down into its elements, there are two
prongs to the test:
(1) It is initially impossible to determine whether coverage is implicated;
and
(2) The extrinsic evidence goes solely to a fundamental issue of coverage
which
a. does not overlap with the merits of any facts alleged in the
underlying case; or
b. engage in the truth or falsity of any facts alleged in the
underlying case. 38

37
38

Id at FNI.
See GuideOne, 197 S.W.3d at 309.
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Use of the word "and" makes it clear that both elements (1) and (2) must be
satisfied. With respect to element (2), however, by using the word "or" element
(2) is satisfied as long as either part a or part b is true. Element (2) is clearly
satisfied in this case since the evidence of whether WEINGARTEN MANAGEMENT
was a "lessor" goes solely to a fundamental issue of coverage which does not
overlap with the merits of any facts alleged in the underlying case.
Appellants' interpretation of the exception to the Eight Comers Doctrine is
flawed for yet another reason - if the exception does not apply whenever any facts
in the underlying case are contradicted, the exception would never apply. There
would have been no reason for the Texas Supreme Court to have recognized a
possible exception to the Eight Corners Doctrine that would never be given any
effect. Clearly the intent of the exception is to allow the consideration of extrinsic
evidence to aid in the determination of coverage issues when incorrect facts are
plead by the third-party claimant and the evidence to be considered does not affect
the merits of the claims - in other words, when the evidence does not contradict
any pleaded facts that are material. There is no other logical interpretation.
2. The Allegation that Weingarten Realty Management Company was a
Lessor of Premises was not Material to the Merits of the Underlying
Plaintiffs Claims
a. The "Lessor" Allegation was not Material to Establishing the
Underlying Plaintiffs Status on the Premises or the Duty Owed to her
by Weingarten Management under Timberwalk
Appellants contend that the Underlying Plaintiffs allegation that
WEINGARTEN MANAGEMENT leased the premises to her employer, Norstan, was a

17
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material allegation because it was necessary to establish her status as an invitee on
the premises and to define the duty owed to her by WRMC under Timberwalk

Apartments Partners, Inc. v. Cain39 .

Contrary to Appellants' contention,

WEINGARTEN MANAGEMENT'S role as a "lessor" as opposed to an "owner" or
even simply a management company, is not material to the Underlying Plaintiffs
status on the premises and does not affect the merits of her claims against WRMC.
Regardless of which role WEINGARTEN MANAGEMENT played, her status would
have been the same.
The Underlying Plaintiff alleged in her petition that she was an invitee on
the premises at the time of the incident in question.

She alleged that status

because she was on the premises as the employee of a company that leased the
space. 40 She did not allege that her status on the property had anything to do with
WEINGARTEN MANAGEMENT being the "lessor" of the property as opposed to the
owner or a management company.

In fact, the allegation that WEINGARTEN

MANAGEMENT leased the premises was not even made with respect to or in
connection

with

any

of her

affirmative

claims

against

WEINGARTEN

MANAGEMENT. It was made in the section of the pleading titled "Background". 41
As the Underlying Plaintiff alleged that her status on the property was that
of an invitee, the merits of her claims against WEINGARTEN MANAGEMENT are not
affected by the consideration of evidence establishing that WEINGARTEN
39

40
41

Timberwalk Apartments Partners, Inc. v. Cain39, 972 S.W.2d 749 (Tex. 1998).
CR318
CR317
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MANAGEMENT

was not the "lessor" of the property. She was an invitee on the

property whether WEINGARTEN MANAGEMENT was the "owner" of the property
(as alleged in the petition), the "lessor" or the property, or the management
company. The allegation that WEINGARTEN MANAGEMENT leased the property
was not a fact that was material to establishing her status on the property.
Nor was that allegation material to the merits of her premises liability claim
against WEINGARTEN MANAGEMENT for negligent security under Timbenvalk as
Appellants herein contend. In Timbenvalk, the Texas Supreme Court recognized
an exception to the general rule that one does not have a duty to protect another
from the criminal acts of a third person. Specifically, the Court recognized that
"[o]ne who controls ... premises does have a duty to use ordinary care to protect
invitees from the criminal acts of third parties if he knows or had reason to know
of an unreasonable and foreseeable risk of harm to the invitee." 42
Neither the Timberwalk court nor any other Texas court faced with a
negligent security case, however, has ever held that this duty is only owed by a
"lessor". The duty is owed by any party that controls the premises in question. 43
In connection with her premises liability claim, the Underlying Plaintiff
specifically alleged "[WEINGARTEN MANAGEMENT] owned the property and was
in control of the premises on which Ms. Johnson's injuries occurred at the time the
injuries occurred." 44 She does not allege that the requisite control arises from
42

Timberwalk, 972 S.W.2d at 756.
Id.
44
CR318

43
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WEINGARTEN MANAGEMENT'S role as a "lessor."

Whether WEINGARTEN

MANAGEMENT exercised control over the premises because it was the "lessor" as
opposed to the "owner", or even because it was the management company was not
a fact that was material to establishing the duty owed to her by WEINGARTEN
MANAGEMENT under Timberwalk. Consequently, the consideration of evidence
establishing WEINGARTEN MANAGEMENT was not a "lessor" of the property in
question to determine the insurance coverage issue did not affect the merits of the
Underlying Plaintiffs premises liability/negligence claims.
b. The "Lessor" Allegation was not Material to the Scope of the Duty
Owed by Weingarten Management to the Underlying Plaintiff
Appellants contend that the Underlying Plaintiffs allegation that
WEINGARTEN MANAGEMENT leased the premises to her employer, Norstad, was a
material allegation because it was crucial to defining the scope of the duty owed to
her by WEINGARTEN MANAGEMENT under Timberwalk. Specifically, Appellants
contend that the Underlying Plaintiff relied on the lease agreement to show that
WEINGARTEN MANAGEMENT retained control over the inside of the premises as
well as the outside. 45
Regardless of what evidence the Court considers, however, the result is the
same. The "lessor" allegation was not material to the merits of the Underlying
Plaintiffs claims against WEINGARTEN MANAGEMENT. The duty owed to invitees
on the property under Timberwalk is owed by anyone who controls the property.
45

Ironically, while Appellants have been steadfast in their contention that it is improper to look beyond the
eight-comers, they now ask the Court to consider excerpts from a response filed by the Underlying Plaintiff
to WEINGARTEN MANAGEMENT'S motion for summary judgment in the Underlying Suit.
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As set out in the previous section of this brief, the Underlying Plaintiff alleged that
WEINGARTEN MANAGEMENT controlled the premises in question.
Appellants nonetheless contend that the "lessor" allegation was material to
the scope of the duty owed by WEINGARTEN MANAGEMENT. The scope of the
duty owed by WEINGARTEN MANAGEMENT, however, depended upon the scope of
the

control

retained

or

exercised

over the property

by

WEINGARTEN

MANAGEMENT, not the capacity in which WEINGARTEN MANAGEMENT was
acting. It does not make a difference for the purpose of the Underlying Plaintiffs
claims against WEINGARTEN MANAGEMENT whether that control resulted because
WEINGARTEN MANAGEMENT was the "lessor" as opposed to the owner or even the
management company.

All the matters is that WEINGARTEN MANAGEMENT

controlled the property, which the Underlying Plaintiff alleged it did.
Appellants direct the Court's attention to several excerpts from the
Underlying Plaintiffs response to WEINGARTEN MANAGEMENT'S motion for
summary judgment filed in the Underlying Suit. In those excerpts the Underlying
Plaintiff makes references to the lease agreement as evidence that WEINGARTEN
MANAGEMENT retained control over the inside of the premises in question. This is
a slippery slope for Appellants to try to climb. While on the one hand Appellants
argue that it is impermissible for the Court to consider extrinsic evidence to decide
that LMFIC did not owe a duty to defend, on the other hand Appellants argue the
Court should consider extrinsic evidence to determine that LMFIC did have a duty
to defend.
21
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While the excerpts cited by Appellants make reference to the lease
agreement between WRI and Norstan, they do not establish that the scope of
control allegedly exercised by WEINGARTEN MANAGEMENT was related to its
status as a "lessor" as opposed to an owner or a property management company
acting as an agent of the owner.

Further, when considering the extrinsic evidence

relied upon by Appellants, it must be done in conjunction with the actual lease
agreement which is referenced.

When one reviews the actual lease agreement it

becomes absolutely clear that WEINGARTEN MANAGEMENT was not the "lessor" of
the property.

This revelation has no effect on the merits of the Underlying

Plaintiffs claims against WEINGARTEN MANAGEMENT since the duty owed is
based upon control and not upon "lessor" status.

It does, however, go to a

fundamental issue of coverage. Since this evidence goes to a fundamental issue of
coverage that does not affect the merits of the Underlying Plaintiffs claims, it was
properly considered by the Trial Court in determining LMFIC did not owe a
defense to WEINGARTEN MANAGEMENT in the Underlying Suit.
c. The "Lessor" Allegation was not Material to the Merits of the
Underlying Plaintiffs DTPA Claim Against Weingarten Management
Appellants contends that the Underlying Plaintiffs allegation that
WEINGARTEN MANAGEMENT leased the premises to her employer, Norstad, was a
material allegation because it established her status as a consumer under the

DTPA, i.e. an employee of a company leasing the premises from WEINGARTEN
MANAGEMENT.

It should first be noted that regardless of the Underlying

22
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Plaintiffs status as a consumer, her DTPA claim had no merit whatsoever.
Section 17.49(e) of the Texas Business and Commerce Code specifically exempts
personal injury claims from the DTPA. Tex. Bus. & Comm. Code §17.49(e).
Since personal injury claims cannot be brought under the DTP A it is impossible to
say that the "lessor" allegation contained in the Underlying Plaintiffs petition was
material to the Underlying Plaintiffs DTPA claim.
Even assuming, for the sake of argument, that the Underlying Plaintiffs
DTP A claim did have merit, the "lessor" allegation still was not material
allegation made in connection with that claim. This should be clear from the fact
that the "lessor" allegation was included in the Underlying Plaintiffs Original
Petition which did not even include a DTPA cause of action. 46
The Underlying Plaintiff did not allege that any of the representations
forming the basis of her DTPA cause of action were made by WEINGARTEN
MANAGEMENT to Norstan. In fact, the Underlying Plaintiff alleged: "Ms. Johnson
was a consumer, and she relied on these false, misleading or deceptive acts or
practices of Weingarten to her detriment" (emphasis added). 47 This allegation
clearly suggests that whatever representations were made by WEINGARTEN
MANAGEMENT were made to her, and not to her employer. Her consumer status,
therefore, would be based upon her own direct relationship to the transaction, and

46

47

CR229
CR 321
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not because she was, as an employee ofNorstan who allegedly leased the property
from WEINGARTEN MANAGEMENT, an intended beneficiary of the transaction.
Regardless, if the Underlying Plaintiffs consumer status truly were based
upon being the employee ofNorstan, to whom false representations were made by
WEINGARTEN MANAGEMENT, whether the representations were made by
WEINGARTEN MANAGEMENT as the "lessor" of the property, by WEINGARTEN
MANAGEMENT as the owner of the property, or by WEINGARTEN MANAGEMENT as
the management company for the property is insignificant as far as the merits of
the DTPA claim are concerned. All could equally be made the basis of a DTP A
claim.

Consequently, the consideration of evidence establishing WEINGARTEN

MANAGEMENT was not a "lessor" of the property in question to determine the
insurance coverage issue did not affect the merits of the Underlying Plaintiffs
DTPA claims.
C.

THE EXTRINSIC EVIDENCE ESTABLISHES AS A MATTER OF LAW THAT
WEINGARTEN MANAGEMENT WAS NOT A LESSOR OF THE PROPERTY IN
QUESTION
Appellants contend that there is a fact question as to whether or not

WEINGARTEN MANAGEMENT is a "lessor" which precludes the granting of
summary judgment in LMFIC's favor. Specifically, Appellants contend that since
the term "Lessor" is not defined in the additional ensured endorsement that it is
ambiguous and the Court should interpret it broadly to include WEINGARTEN
MANAGEMENT. The term "lessor", however, is not susceptible to more than one
reasonable interpretation and is not ambiguous. "Lessor" is defined in Black's
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Law Dictionary as "He who grants a lease. In the case of real estate, the lessor is
also known as the landlord."48 "Lessor" is similarly defined in The MerriamWebster Dictionary as "one who conveys property by a lease." 49 Since there is no
ambiguity in the meaning of the term "lessor" there is no justification for
expanding its definition.
The lease agreement in question names "Weingarten Realty Investors" as
the landlord and is signed on behalf of "Weingarten Realty Investors." 50
Nowhere in the lease agreement is any reference made to Weingarten Realty
Management Company, in any capacity, and certainly not in the capacity of
conveying real property by lease. Since WEINGARTEN MANAGEMENT is not a
"lessor" of the property in question, there is no coverage for WEINGARTEN
MANAGEMENT under the additional insured endorsement to the LMFIC policy.
ISSUE 2:
LIBERTY MUTUAL FIRE INSURANCE COMPANY IS NOT ESTOPPED FROM
CONTESTING WEINGARTEN REALTY MANAGEMENT Co.'s STATUS AS "LESSOR"

Appellants argue that LMFIC has judicially admitted that WEINGARTEN
MANAGEMENT was a "lessor" based upon an allegation made by Liberty Insurance
Corporation, a different entity altogether, in its plea in intervention filed in the
Underlying Lawsuit. 51 Appellants' argument fails for several reasons.

48

Black's Law Dictionary (6th Ed.).
Merriam-Webster Dictionary, 2004.
50
CR475
51
In the Underlying Lawsuit, Liberty Insurance Corporation, Norstan's worker's compensation insurance
carrier, filed a Plea in Intervention which stated: "Intervenor adopts in toto the allegations contained in
Plaintiffs Original Petition setting forth and describing the liability of Defendants Weingarten Realty
Management Company and Alarm Monitoring f/kfa Securecom and Secure Max/Lifestyle Technologies,

49
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A.THE STATEMENT CONTAINED IN LIBERTY INSURANCE CORPORATION'S
PETITION IN INTERVENTION DOES NOT QUALIFY AS A JUDICIAL
ADMISSION
To be treated as a judicial admission, a party's statement must meet five
requirements: 1) the statement is made during the course of a judicial proceeding;
2) the statement is contrary to an essential fact embraced in the theory of recovery
or defense asserted by the person making the statement; 3) the statement is
deliberate, clear and unequivocal; 4) giving conclusive effect to the statement will
be consistent with the policy on which the judicial admission rule is based; and 5)
the statement is not also destructive of the opposing party's theory ofrecovery. 52
Liberty Mutual Corporation adopted the liability allegations and theories of
recovery made by the Underlying Plaintiff against the Underlying Defendants. 53
The Underlying Plaintiffs false allegation that WEINGARTEN MANAGEMENT was
the owner of the real property in question was not contrary to any essential facts
embraced in any theory of recovery asserted by the Underlying Plaintiff or
adopted by Liberty Insurance Corporation. This is clearly evidenced by the fact
Appellants devoted a large portion of their brief to trying to convince this Court
that the Underlying Plaintiffs allegations regarding ownership were not only
consistent with the theories of recovery pleaded, but also material to those
theories. While LMFIC, for the reasons briefed above, denies the allegation was

Inc. and the injuries received by Plaintiff." See Liberty Insurance Corporation's Plea in Intervention, filed
in the Underlying Suit. (CR 329)
52
DowE!anco v. Benitez, 4 S.W.3d 866, 871 (Tex.App.-Corpus Christi 1999, no pet.).
53
See Liberty Insurance Corporation's Plea in Intervention, filed in the Underlying Suit. (CR 329-331)
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material to the Underlying Plaintiffs claims, one thing is certain - the allegation
was not contrary to those claims.
Further, the statement relied on by Appellants does not deliberately, clearly
and unequivocally state that WEINGARTEN MANAGEMENT was the owner of the
real property in question. Liberty Insurance Corporation adopted the allegations
contained in the Underlying Plaintiffs petition setting forth the liability of the
Underlying Defendants. 54 The allegation regarding ownership of the property was
made in Section IV of the Underlying Plaintiffs Original Petition titled
"BACKGROUND."55 The theories of liability set forth against the Underlying
Defendants, however, were contained in Section V of the Underlying Plaintiffs
Original Petition which contained numerous subsections titled "CAUSES OF
ACTION." 56

A reasonable interpretation of the statement made by Liberty

Insurance Corporation, on which Appellants rely, therefore, would be that it
adopted only the allegations contained in Section V of the Underlying Plaintiffs
Original Petition, the section containing the liability allegations against the
Underlying Defendants.

If nothing else, it cannot be construed as being

deliberate, clear and unequivocal in its intent to adopt any allegations concerning
ownership of the real property in question.

54

Id.
See the Underlying Plaintiff's Original Petition. (CR 227-237)
''Id.
55
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B.THE STATEMENT WAS NOT MADE BY LMFIC AND CANNOT BE USED
AGAINST LMFIC
Even if an admission had been made by Liberty Insurance Corporation,
which is denied by LMFIC, it can only be used against Liberty Insurance
Corporation, not against LMFIC. 57 Appellants argue that a certificate of insurance
issued by Liberty Mutual Group does not clearly distinguish between the various
Liberty Mutual entities and, therefore, the different entities should all be treated as
the same.

Appellants, however, have absolutely no authority for such a

proposition. Even if the certificate of insurance was misleading, which it is not,
Appellants have presented no evidence they relied upon that certificate in any way
to their detriment or that they have been prejudiced in any regard. In fact, had the
difference between LMFIC and Liberty Insurance Corporation been made
painstakingly clear to Appellants, as they seem to suggest it should have been, an
admission by Liberty Insurance Corporation would still have no binding effect on
theLMFIC.

ISSUE 3:
SCOTTSDALE INSURANCE COMPANY DOES NOT HAVE A SUBROGATION RIGHT
AGAINST LIBERTY MUTUAL FIRE INSURANCE COMPANY

Even if WEINGARTEN MANAGEMENT were entitled to a defense from
LIBERTY MUTUAL in the Underlying Suit, which LMFIC denies, SCOTTAOALE'S
subrogation claim herein is barred by the Texas Supreme Court's decision in MidContinent Insurance Company. SCOTTSDALE'S sole claim is that of a subrogee of
57

Louviere v. Hearst Corp., 269 S.W.3d 750, 754

(Tex.App.-Beaumont, 2008).
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WEINGARTEN MANAGEMENT. As a subrogee, the insurer stands in the shoes of the
insured, obtaining only those rights held by the insured against a third-party, subject
to any defenses held by the third-party against the insured. 58 As WEINGARTEN
MANAGEMENT'S primary insurance carrier, SCOTTSDALE contends it is subrogated to
the alleged contractual rights of WEINGARTEN MANAGEMENT to enforce language in
LMFIC's policy imposing a duty upon LMFIC to defend WEINGARTEN
MANAGEMENT and pay a pro-rata share of its defense costs in the Underlying
Lawsuit.
The Texas Supreme Court recently addressed these issues in Mid-Continent

Insurance Company. In Mid-Continent Insurance Company, Kinsel Industries, a
highway construction contractor, was sued for an accident that occurred on its
construction site. Kinsel had its own primary insurance coverage through Liberty
Mutual Insurance Company and was listed as an additional insured on a
subcontractor's primary insurance policy through Mid-Continent Insurance
Company ("Mid-Continent"). Both policies contained identical "other insurance"
prov1s1ons.

The case settled with Liberty Mutual Insurance Company paying

significantly more money to settle than was paid by Mid-Continent. Liberty
Mutual Insurance Company sued Mid-Continent under subrogation theories
seeking money that it had paid on behalf of Kinsel Industries which it alleged
should have been paid by Mid-Continent. 59

58
59

Mid-Continent Insurance Company, 236 S.W.3d at 775.
See generally Mid-Continent Insurance Company, 236 S.W.3d 765.
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The Texas Supreme Court recognized a several and independent duty owed
by Mid-Continent to pay a pro-rata share of a covered loss. But the Court was
careful to state that "this duty cannot be viewed independent of the purpose of the
pro-rata clause, nor without consideration of the rules of indemnification." 60 The
Court determined that an insured's right of indemnity under an insurance policy is
limited to the actual amount of loss when two different policies provide concurrent
coverage for a loss. As well, when two different policies provide coverage for a
loss, the pro-rata clause does not create an exception to the principal of indemnity,
but rather implements the principal by eliminating the potential for double
recovery by the insured. The fact that several insurance policies may cover the
same risk does not increase the insured's right to recover for the loss, or give the
insured the right to recover more than once. 61
When there are several policies of insurance on the same risk and the
insured has recovered the full amount of its loss from one or more, but not all, of
the insurance carriers, the insured has no further right against the insurers who
have not contributed to its recovery.

Similarly, the liability of the remaining

insurers to the insured ceases, even if they have done nothing to indemnify or
defend the insured. 62 The Texas Supreme Court held that a fully indemnified
insured has no right to recover an additional pro-rata portion of settlement from an
insurer regardless of that insurer's contribution to the settlement. Having fully
60

Id.
Id.
"Id.

at

775.

61
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recovered its loss, the insured has no contractual rights that a co-insurer may assert
against another co-insurer in subrogation. 63 • 64
WEINGARTEN MANAGEMENT was a named insured on a primary policy
issued by SCOTTSDALE. 65

Though SCOTTSDALE'S policy contained an "Other

Insurance" provision which set forth circumstances under which that policy was to
be considered excess, the "excess clause" only applied if WEINGARTEN
MANAGEMENT had other valid and collectible insurance available to cover its
liability for damages or if WEINGARTEN MANAGEMENT was an additional insured
under any other valid and collectible policy. 66

Without regard to whether

WEINGARTEN MANAGEMENT was owed a defense by LMFIC in the Underlying
Suit, it is only the indemnity aspect of an insurance policy that covers liability for
damages. 67 While WEINGARTEN MANAGEMENT argues it is entitled to a defense
under the LIBERTY MUTUAL policy based upon the eight comers doctrine, the
Court must consider all credible evidence to determine whether or not
WEINGARTEN MANAGEMENT is an additional insured and thus entitled to
indemnity under the LIBERTY MUTUAL policy. 68

Since WEINGARTEN

MANAGEMENT was not an insured under LMFIC's policy, there was no "valid and

at 776.
Though WEINGARTEN MANAGEMENT did incur defense costs which were not paid by SCOTTSDALE,
SCOTTSDALE cannot subrogate for those amounts because they did not pay them. Only WEINGARTEN
MANAGEMENT could assert such a claim.
65
CR 552
66
See Section IV(4) and Section IV(4)(b)(2) of Scottsdale's insurance policy. (CR 575; CR 608)
67
The eight-comers doctrine
68
Trinity Universal Ins. Co. v. Cowan, 945 S.W.2d 819, 821 (Tex. 1997)
63

Id.

64

31

. . . F:---:-:---

,f:-_-:----

collectible insurance available to cover its liability for damages" other than its own
policy with SCOTTSDALE.
With respect to SCOTTSDALE'S subrogation claim, Mid-Continent Insurance
Company said it best when it noted that if a carrier paid a debt for which it too was
primarily liable, it has not satisfied the traditional subrogation requirement that the
subrogee pay a debt for which another is primarily liable. 69

The doctrine of

subrogation is inapplicable if the liability insurer seeking subrogation is the one
primarily liable; and the doctrine is inapplicable if the effect of the respective
policies is to establish equal liability. SCOTTSDALE was clearly a primary insurer of
WEINGARTEN MANAGEMENT with respect to the claims asserted in the Underlying
Lawsuit.

Consequently, SCOTTSDALE'S claim against LMFIC as a subrogee of

WEINGARTEN MANAGEMENT is barred by Mid-Continent Insurance Company.
ISSUE

4:

IF WEINGARTEN REALTY MANAGEMENT Co. WAS ENTITLED TO A DEFENSE
UNDER THE LIBERTY MUTUAL FIRE INSURANCE POLICY, SCOTTSDALE
INSURANCE COMPANY AND WEINGARTEN REALTY MANAGEMENT CO. ARE
NOT ENTITLED TO RECOVER PRE-TENDER DEFENSE COSTS

If WEINGARTEN MANAGEMENT was not insured under the LMFIC policy
and was not entitled to a defense from LMFIC in the Underlying Suit, then
WEINGARTEN MANAGEMENT cannot recover any of its defense costs from LMFIC.
In the unlikely event, however, that this Court should determine that WEINGARTEN
MANAGEMENT, despite not being insured under the policy, was entitled to a

69

Mid-Continent Insurance Company, 236 S.W.3d at 776.

32

----:-:-:"-~!

defense from LMFIC as a result of a legal anomaly, WEINGARTEN MANAGEMENT
should not be awarded any defense costs incurred prior to the date it tendered the
claims against it in the Underlying Suit to LMFIC.
As a preliminary matter, it should be noted that Appellants have presented
no evidence as to the date WEINGARTEN MANAGEMENT tendered the claim to
LMFIC for a defense under the LIBERTY MUTUAL policy.

Appellants spill a

considerable amount of ink describing Liberty Insurance Corporation's (a separate
and distinct entity from LMFIC) knowledge of and participation in the Underlying
Lawsuit. Even if Liberty Insurance Corporation's knowledge of the Underlying
Lawsuit could be imputed to LMFIC, which it cannot, since WEINGARTEN
MANAGEMENT was not an insured under the LMFIC policy, there was no
conceivable reason for LMFIC to believe that WEINGARTEN MANAGEMENT
expected a defense under the LMFIC policy until WEINGARTEN MANAGEMENT
made its first formal demand on March 2, 2005. That demand was WEINGARTEN
MANAGEMENT'S first tender of the claims against it to LMFIC for a defense and
LMFIC's first notice that WEINGARTEN MANAGEMENT expected a defense under
its policy. 70 Mere awareness of a claim or suit does not impose a duty on the
insurer to defend under a policy. 71 There is no unilateral duty to act unless and
until an insured explicitly requests a defense. 72

70

71

72

See Affidavit of Kent F. Tapscott. (CR416-417)
National Union Fire Ins. Co. of Pittsburgh v. Crocker, 246, S.W.3d 603, 608 (Tex. 2008).

Id.
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Despite waiting more than four years after the accident and nearly two and
one-half years after it was sued to give notice to LMFIC that it expected a defense,
WEINGARTEN MANAGEMENT

(and SCOTTSDALE as a subrogee of) contends it

should be entitled to recover all of its defense costs incurred in the underlying
litigation, including those incurred pre-tender. The foundation for that contention
is shaky at best. Appellants have cited numerous cases holding that an insurer that
wrongfully refuses to defend a claim: 1) cannot escape coverage unless it can
show it was prejudiced by the late tender; and 2) cannot enforce conditions
precedent provisions contained in the policy to avoid coverage.
Not one of the Texas State court cases cited by Appellants, however, is on
point. In each of those cases the party seeking to recover was actually an insured
under the policy. More importantly, however, the issue in each case was whether
the insured was entitled to be indemnified for amounts it paid to settle claims
against it in an underlying suit after the insurer wrongfully refused to defend, not
whether the insured was entitled to recover pre-tender defense costs. The only
case Plaintiffs cite in which pre-tender defense costs were awarded is Nutmeg
Insurance Company v. Employers Insurance Company of Wausau, an unpublished

federal court decision which cites and seemingly misinterprets the same Texas
caselaw cited by Appellants in their motion. 73
What Plaintiffs fail to address is that there is published law which is
directly on point and which precludes them from recovering pre-tender defense
73

Nutmeg Insurance Company v. Employers Insurance Company of Wausau, 2006 U.S. Dist. LEXIS 7246.
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costs. In LaFarge Corporation v. Hartford Casualty Insurance Co., LaFarge was
sued for defects in the construction of a pipeline. 74 Lafarge was sued in August of
1988 and tendered the claims to Hartford, its general liability carrier, in January of
1989. 75

Hartford initially acknowledged the claims might be covered, but

ultimately denied coverage and refused to defend. 76 Lafarge sued Hartford for
breach of contract and sought to recover, among other things, the entire amount of
its defense costs. After finding that Hartford owed a defense, the Court properly
rejected Lafarge's claim to pre-tender defense costs, recognizing that under Texas
Law the duty to defend does not arise until a potentially covered claim is tendered
to the insurer. Since no duty arises until the claim is tendered the insurer, the
insurer cannot have breached any duty prior to that date. 77
Appellants herein also contend that they are entitled to pre-tender defense
costs because LMFIC was not prejudiced by their late tender. The LaFarge Court
addressed this issue as well. With respect to whether an insurer's prejudice is a
consideration, the Court correctly noted that prejudice is only a factor when the
insurer is seeking to avoid coverage, as opposed to the duty to defend. Since the
issue was defense costs, prejudice is not a factor. 78
Like LaFarge, the issues in this case are whether WEINGARTEN
MANAGEMENT was owed a defense, and, if so, what defense costs it is entitled to

74

LaFarge Corporation v. Hartford Casualty Insurance Co., 61F.3d389 (5'h Cir. 1995).
Id. at 392.
76 Id.
77
Id. at 399-400.
78
Id. at 400, N.19

75
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recover. If LMFIC did owe WEINGARTEN MANAGEMENT a defense, it did not owe
and could not have breached that duty until WEINGARTEN MANAGEMENT tendered
the claims to LMFIC on March 2, 2005.

Under LaFarge, any defense costs

incurred by WEINGARTEN MANAGEMENT prior that date were voluntary payments
which cannot be recovered from LMFIC.
ISSUE

5:

IF WEINGARTEN REALTY MANAGEMENT CO. WAS ENTITLED TO A DEFENSE
UNDER THE LIBERTY MUTUAL FIRE INSURANCE POLICY, WEINGARTEN
REALTY MANAGEMENT Co. IS NOT ENTITLED TO RECOVER ATTORNEYS' FEES
FOR THIS SUIT

Appellants contend they are entitled to recover attorney's fees incurred herein
pursuant to §38.001 of the Texas Civil Practice and Remedies Code. §38.001 allows
for the recovery of attorney fees in suits based upon an oral or written contract.
Neither Appellant had a contract with LMFIC which forms the basis of this suit.
Neither WEINGARTEN MANAGEMENT nor SCOTTSDALE was an insured under the
LMFIC policy.

If WEINGARTEN MANAGEMENT was entitled to a defense from

LMFIC, it was as a result of a legal duty created by Texas courts and not as a result
of a contractual relationship between the two parties.

Since Appellants' claims

herein are not based upon an oral or written contract between the parties Appellants
are not entitled to recover any attorneys' fees incurred herein under §38.001.
CONCLUSION

WEINGARTEN MANAGEMENT was not an insured under the LMFIC policy and
LMFIC had no duty to defend WEINGARTEN MANAGEMENT. If such a duty did
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exist, SCOTTSDALE'S claims are barred by the Texas Supreme Court's decision in

Mid-Continent Insurance Company. To the extent WEINGARTEN MANAGEMENT
seeks to recover attorney's fees incurred prior to the date it tendered the claim
against it to LMFIC, such claim is barred by LaFarge Corporation.

Lastly,

Appellants' claims for attorney's fees incurred herein has no basis since their
claims are not based upon any contract between the parties. The trial court's grant
of summary judgment in LMFIC's favor, therefore, was proper and LMFIC
respectfully requests this Court affirm that judgment.

PRAYER
WHEREFORE, PREMISES CONSIDERED, Defendant, LIBERTY MUTUAL
FIRE INSURANCE COMPANY, prays that this Court affirm the trial court's
summary judgment and for such other and further relief, both at law and in
equity, to which it may be entitled.
Respectfully submitted,
MANNING, GOSDA & ARREDONDO, L.L.P.

Attorneys for LIBERTY MUTUAL FIRE INSURANCE
COMPANY, Defendant

By:

Douglas T. Gosda
State Bar No. 08221290
C. Creighton Carr, II
State Bar No. 24034361
2401 Fountainview Dr., Suite 920
Houston, Texas 77057
(713) 783-7070 - Telephone
(713) 783-7157 - Facsimile
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